AMENDMENTS TO RULE 37

Rule 37 is amended as foll ows:

RULE 37. Failure To MakeDi scl osure or Cooperate i n Di scovery[-—]:
Sancti ons

(a) Motion for Order Conpel lingDi sclosure or Discovery. Aparty,
upon reasonabl e notice to other parties and all persons affected
t hereby, may apply for an order conpel | ingdi scl osure or discovery as
fol | ows:

(1) Motion.

(A) If aparty fails to make a di sclosure required by
Rul e 26(a), any ot her party may nove t o conpel di scl osure
and f or appropriate sanctions. The notion nust i nclude a
certificationthat the novant has in good faith conferred or
attenpted to confer with the party not nmaki ng t he di scl osure
inaneffort to secure the di scl osure wi thout court action.

(B) I f a deponent fails to answer a questi on propounded
or subm tted under Rul es 30 or 31, or a corporation or other
entity fails to make a desi gnati on under Rul e 30(b)[{4)] (6)
or 31(a), or a party fails to answer an interrogatory
subm tted under Rule 33, or if a party, inresponseto a
request for inspection submtted under Rule 34, failsto
respond that i nspectionw || be pernmitted as requested or
failstopermt inspection as requested, the discovering
party may nove for an order conpelling an answer, or a
desi gnation, or an order conpel I i nginspectionin accordance
with the request. The notion nust i nclude acertification
t hat t he novant has i n good faith conferred or attenpted to
confer with the person or party failing to make the
di scovery inaneffort tosecuretheinfornationor nateri al
wi t hout court action. When taking a deposition on oral
exam nati on, the proponent of the questi on nmay conpl ete or
adj ourn the exam nation before applying for an order.

(2) Evasive or InconpleteDi scl osure, Answer[-], or Response



For purposes of this subdivisionan evasive or i nconpl etedi scl osur e,
answer, or response is to be treated as a failure to disclose,
answer[—], or respond.

(3) [Award—of—Expenses—of—Mti+on-] Expenses and Sancti ons.

(A) If thenotionis granted[;] or if the di sclosure or
request ed di scovery i s provided after the notion was fil ed,
the court shall, after [ epportunttyfor—hearing] affordi ng
an opportunity to be heard,, require the party or deponent
whose conduct necessitated the notion or the party or
at t or ney advi si ng such conduct or both of themto pay tothe
novi ng party t he reasonabl e expenses i ncurred i n [ ebtarnthag
the-order| naki ng t he noti on, including attorney's fees,
unl ess the court finds that the | eﬁpﬁﬁ—t—l—eﬁ—t—e—t—h&ﬁﬁt—reﬁ]
notion was filedw thout the novant's first maki ng a good
faith effort to obtainthe disclosure or discovery w thout
court action, or that the opposing party's nondi scl osure,
response, or objectionwas substantially justified, or that
ot her circunstances make an award of expenses unjust.

(B) If t he notion |s deni ed, the court [ shatH-—after

—] may enter any protective order

aut hori zed under Rul e 26(0) and shal |, after affording an

opportunity to be heard, require the noving party or the

at t or ney [ atvi-stng-stucheonduet]| or both of themto pay to

t he party or deponent who opposed t he noti on t he reasonabl e

expenses incurred in opposing the notion, including

attorney's fees, unless the court finds that the maki ng of

t he noti on was substantially justifiedor that other circum
stances nmake an award of expenses unjust.

(C) If thenotionis grantedinpart and deniedin part,
t he court may ent er any protective order aut hori zed under
Rul e 36(c) and nmay, after affordi ng an opportunity to be
heard, apportion the reasonabl e expenses incurred in
relationto the notion anong the parties and personsina
j ust manner.

(b) Failure To Conply Wth Order: Sanctions. |f a deponent fails
to be sworn or to answer a question after being directedto do so by
the court, the failure nay be consi dered a contenpt of court. If a
party or an of ficer, director, or managi ng agent of a party or person
desi gnat ed under Rul e 30(b){4)(6) or 31(a) totestify on behalf of a
party fails to obey an order to provide or permt discovery, including
an order nade under subdi vision (a) of thisrule or Rule 35 0r if a



party fails to obey an order entered under Rul e 26(f), the court may
make such ordersinregardtothe failure as are just, and anong ot hers
the follow ng:

(1) An order that the matters regardi ng whi ch t he order was nade
or any ot her desi gnated facts shall be taken to be established for the
pur poses of the action in accordance with the claimof the party
obt ai ning the order.

(2) Anorder refusingto all owthe di sobedi ent party to support
or oppose designated cl ai ns or defenses, or prohibiting][ ki that
party fromintroduci ng designated matters in evidence.

(3) An order striking out pleadings or parts thereof, or
stayi ng further proceedi ngs until the order i s obeyed, or di sm ssing
t he action or proceedi ng or any part thereof, or rendering ajudgnent
by default against the disobedient party.

(4) Inlieu of any of the foregoing orders or in addition
thereto, an order treating as a contenpt of court the failureto obey
any orders[+] except an order to submt to a physical or nental exam n-
ation.

(5) Where a party has failedto conply with an order Rul e 35(a)
requiringthe party to produce anot her for exam nati on, such orders as
are listedin paragraphs (1), (2) and (3) of this subdivision (b),
unl ess the party failing to conply shows that that party is unableto
produce such person for exan nati on.

Inlieuof any of the foregoing orders or inadditionthereto, the
court shall requirethe party failingto obey the order or the attorney
advi sing that party or both to pay t he reasonabl e expenses, i ncl udi ng
attorney's fees, caused by the failure, unl ess the court finds that the
failure was substantially justifiedor that other circunstances make an
award of expenses unjust.

(A) If aparty fails to nmake a di scl osure required by Rul e
26(a), any other party may nove to conpel disclosure and for
appropri ate sanctions. The notion nust include acertificationthat
t he novant has i n good faith conferred or attenpted to confer with the
party not making the disclosureinaneffort to secure the disclosure
wi t hout court action.

[ te—ExpensesontatrturetoAdmt—] (c) Failure to Disclose;

Fal se or M sleading Disclosure; Refusal to Admt.

(1) Aparty that without substantial justificationfailsto



di scl ose i nformation required by Rul e 26(a) or 26(e) (1) shall not,
unl ess such failureis harnl ess, be permttedto use as evi dence
at a trial, at a hearing, or on a notion any w tness or
i nformati on not so disclosed. Inadditiontoor inlieuof this
sanction, the court, on notion and after affordi ng an opportunity
t o be heard, may i npose ot her appropri ate sanctions. Inaddition
to requiring paynment of reasonabl e expenses, including attorney's
f ees, caused by the failure, these sanctions may i ncl ude any of
t he acti ons aut hori zed under paragraphs (1), (2), and (3) of
subdi vision (b)(2) of thisrule and may i nclude informng the jury
of the failure to make the discl osure.

(2) If aparty failstoadmt the genui neness of any document
or thetruth of any matter as requested under Rule 36, andif the party
requesting the adm ssi ons thereafter proves t he genui neness of the
docunent or thetruth of the matter, the requesting party may apply to
t he court for an order requiring the other party to pay the reasonabl e
expenses i ncurred i n maki ng that proof, including reasonabl e attorney's
fees. The court shall make the order unless it finds that [ (X)] (A the
request was hel d obj ecti onabl e pursuant to Rul e 36(a), or [ £2)](B) the
adm ssi on sought was of no substantial i nportance, or [ £3)](C) the
party failingtoadmt had reasonabl e ground to believe that [ he] t he
party m ght prevail onthe matter, or [ (4] (D) there was ot her good
reason for the failure to admt.

(d) Failureof Party To Attend at Om Deposition or Serve Answers
to Interrogatories or Respond to Request for I|Inspection.
| f aparty or an officer, director, or managi ng agent of a party or a
per son desi gnat ed under Rule 30(b)[t#-](6) or 31(a) totestify on
behal f of aparty fails (1) to appear before the officer whois totake
t he deposition, after being served with a proper notice, or (2) to
serve answers or objectionstointerrogatories submtted under Rul e 33,
after proper service of theinterrogatories, or (3) toserveawitten
response to a request for i nspection submtted under Rul e 34, after
proper service of the request, the court on noti on may make such orders
inregardtothe failure as are just, and anong others it nay t ake any
action aut hori zed under subdi visions (b)(1), (b)(2) and (b)(3) of this
rul e. Any notion specifyingafailure under clause (2) or (3) of this
subdi vi sion shal |l include acertificationthat the novant has i n good
faith conferred or attenptedto confer withthe party failingto answer
or respondinaneffort to obtain such answer or response w t hout court
action. Inlieuof any order or inadditionthereto, the court shall
requirethe party failingto act or the attorney advi sing that party or
bot h t o pay t he reasonabl e expenses, including attorney's fees, caused
by the failure, unless the court finds that the fail ure was substan-
tially justifiedor that other circunstances make an awar d of expenses
unj ust .



The failure to act described inthis subdivisionmy not be excused
on the ground t hat t he di scovery sought i s obj ecti onabl e unl ess t he
party failing to act has applied for a protective order as provi ded by
Rul e 26(c).

(e) [ Abrogated]

(f) Failureto Participateinthe Fram ng of a Di scovery Pl an.
|If aparty or aparty's attorney failstoparticipateingoodfaithin
t he [ framngof—adiscoveryptanbyagreerent—as+s| devel opnent and
subm ssi on of a proposed di scovery pl an as required by Rul e 26(f), the
court may, after opportunity for hearing, require such party or
attorney to pay to any ot her party t he reasonabl e expenses, i ncl udi ng
attorney's fees, caused by the failure.

(As anended Cct. 3, 1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov.
1, 1988; _ , 2000, eff. __, 2000.)

ADVI SORY COW TTEE NOTE

Under proposed Rule 37(a)(1l)(A) (taken from Fed. R Civ. P.
37(a)(2)(A)), a party who fails to make disclosure is subject to
sanctions, followi ng notion and certification by the opposing party
t hat t he novant has in good faith conferred or attenpted to confer with
t he ot her party to secure discl osure wi thout court action. Sanctions
are al so avai | abl e under proposed Rule 37(a)(1)(B) for failureto
respond t o di scovery requests. The novant nust certify that it has
conferred or attenpted to confer with the person or party failingto
make di scovery in aneffort to securetheinformation w thout court
action.

Under proposed Rule 37(c), a party who, wthout substanti al
justification, fails to discloseinformationrequiredby Rule 26(a) or
26(e) (1) is precluded fromusing as evidence at atrial, hearing or on
a notion any witness or i nformati on not di scl osed and may be subj ect to
addi tional sanctions.

USCI TR 37(e) shoul d not been retai ned. The subdi vi si on was abr ogat ed
fromthe Fed. R Civ. P. in 1980, accordingto the Fed. R Civ. P.
Advi sory Comm ttee Notes, because Title 28, U S.C. section 1783 no
| onger refers to sanctions. The subdi vi sion ot herw se duplicates Rule
45 (e)(2).



